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nent ; Cancellation of Insurance and Breach of Warranty.—In a suit 
ody. ; : against the insurer by the holder of an unsatisfied judgment against 
for Sat the assured, the court held that the insurer had laid no foundation for 
irt’s : es admission of secondary proof of cancellation of the policy, and that 
the att s # there was no breach of the warranty that the insured vehicle was to 
Su- es Sate be used for “private livery,” where plaintiff alleged he was injured 
tiffs by the assured’s “taxicab” (Biehler v. Great American Indemnity Co., 
sor, N. J. Supreme Ct., | 704,829). Mortgagee’s Rights Against Insurer 
her After Violation of Policy by Assured.—The mortgagee of an insured 
ned : car had no rights against the insurer where, after the insured car had 
ned been damaged, the assured, without the knowledge of the mortgagee 
a or insurer, made a settlement with the wrongdoer (Elmore d.b.a. The 
i Elmore Motor Company v. The Royal Insurance Company, Ltd., Kan. 

Please Route to: } Supreme Ct., 704,821). Assignment of Insurance Contract.—Con- 

49). tract of automobile insurance issued to one of insurer’s agents was 


held to have expired 30 days after the agent’s death, the only pur- 
ported assignment thereof being the transfer by the insurer of its 
agency to the assured agent’s son (New Century Casualty Co. v. Chase, 
Admx. et al., U. S. Dist. Ct., S. D., W. Va., § 704,815). Misrepresen- 
tations in Application.—Misrepresentations of material facts in an ap- 
plication for automobile insurance voided the policy, and the insurer 
was entitled to recover from the assured the amount which it had 
paid under the policy on account of certain claims and losses of the 
assured (The Republic Mutual Ins. Co. v. Wilson, Ohio Ct. of App., 
{ 704,806). Automatic Insurance Coverage.—An insurance policy on 
a Hupmobile car was held to extend coverage also to a Packard car 
thereafter purchased by the assured, where the policy provided for 
automatic coverage of other automobiles acquired during the term 
of the policy, subject to certain conditions (Dunmire Motor Co. v. 
Oregon Mutual Fire Ins. Co., Ore. Supreme Ct., | 704,797). Violation 
of Law as to Age.—An insurer was not liable where the policy pro- 
vided that it did not cover damage incurred while the insured vehicle 
was operated by any person in violation of law as to age, and a col- 
lision occurred while the car was being driven by the assured’s fifteen- 
year-old son, in violation of law (Gulizsia v. Royal Indemnity Co., Neb. 
Supreme Ct., J 704,796). Negligence of Independent Contractor Em- 
ployed by Insured Carrier.—An insurer was liable for the acts of an 
independent contractor employed by a public carrier by motor vehicle, 
to whom the insured had issued a policy covering liability arising from 
use of any vehicle operated under a certificate of convenience and 
necessity issued to the assured (Venuto, Admr. v. American Fidelity 
and Casualty Co., Inc., U. S. Dist. Ct., D., N. J., § 704,804). Trucks 
Used by Common Carrier.—An insurance policy on all vehicles oper- 
ated by the assured in his business as a common carrier and coming 
within the terms of the statute under which the permit was issued, 
was held to extend coverage to a truck not described in the applica- 
tion for the operating permit but used while one of the described 
trucks was out of repair (Commercial Standard Insurance Company v. 


McKissack et al., Tex. Ct. of Civ. App., § 704,802). 
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Fire—Installation of Furnace.—Where 
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(Other than Automobile) 


Airplane Crash.—In a suit brought against defendant corpora- 


tions and their employees to recover damages for personal 
injuries and wrongful death resulting from an airplane 
crash, the evidence showed that the disaster occurred by 
reason of the unusual forces of nature and could not have 
been reasonably anticipated or guarded against (Jolinson et 
al. v. Western Air Express Corp. et al., Johnson v. Same, 
Calif. Dist. Ct. of App., 402,527). 


plaintiffs, for them- 
selves and to the use of their insurer, brought an action to 
recover damages resulting from the loss of their house by 
fire, alleged to have been caused by the negligent installa- 
tion of a hot air furnace by defendant, the case was properly 
submitted to the jury (Holland Furnace Co. v. Rollman et al., 
to the use of The New York Underwriters Insurance Co., Md. 
Ct. of App., 7 402,520). 
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municipality could not be held liable for the negligence of 
the W. P. A., an independent contractor (Trotter v. Town 
of Glenmora, La. Ct. of App., 402,531). 


Product Liability—Spider in Bottled Beverage.—The triaj 


judge erred in overruling defendants’ demurrers to plain- 
tiff’s petition seeking to recover damages for injuries al- 
leged to have been sustained as the result of drinking a 
bottle of beverage containing a rotten spider (Crosby ef al 
v. Calaway, Ga. Ct. of App., J 402,532). : 


Railroad’s Liability—A judgment entered for plaintiff, in a 


suit brought to recover damages for injuries sustained by 
his wife while she was a passenger on defendant’s train, 
was reversed on appeal, the court holding that the judg- 
ment was based upon an act of negligence not pleaded by 
plaintiff and, further, that the trial judge submitted an im- 
proper element of damages to the jury (Panhandle & Santa 
Fe Ry._Co. v. Villarreal, Tex. Ct. of Civ. App., 402,522). 
Child Playing in Freight Car.—Plaintiff’s son was fatally 


injured while playing in a freight car on a railroad siding. 


The court found no merit in plaintiff's contention that a judg- 
ment in defendant’s favor should be reversed because the jury's 
answers to special issues, relative to the child’s contributory 
negligence, were in direct conflict and therefore mutually de- 
stroyed each other (Holt et ux. v. International-Great 
Northern R. R. Co. et al., Tex. Ct. of Civ. App., § 402,526). 
Pedestrian Struck by Train.—The failure of the trial judge 
to charge the jury that if the deceased was killed by a rail- 
road train, and was at the time a trespasser, there could be 
no recovery, necessitated the reversal of a judgment in plain- 
tiff’s favor (Allanta & West Point R. R. Co. v. Truitt et al, 
Ga. Ct. of App., 402,533). 


Sidewalk Damaged by Construction Company.—The sustaining 
of defendant’s exceptions to plaintiff’s petition on the ground 
that it disclosed neither a cause nor a right of action was 
correct, in a suit brought by plaintiff, the owner of lots 
abutting on certain streets, against a drainage construction 
company owned by defendant, to recover the alleged dif- 
ference in the value of the sidewalk formerly lying along 
these streets and that constructed by defendant to replace 
the former sidewalk after its irreparable damage by his 
company (Baird v. Thibodo, La. Supreme Ct., §/ 402,521). 


Theatre Patron Injured.—Plaintiff was denied a recovery for 
injuries sustained when he slipped and fell on the floor of 
an open lobby in defendant’s theatre, defendant having made 
all reasonable efforts to maintain the lobby free from snow 
and ice (Mahfouz v. Southern Amusement Co., La. Ct. of 


App., ¥ 402,523). 


Oily Condition of Store Floor.—The trial judge erred in not 
submitting the case to the jury, where plaintiff was injured 
when she slipped and fell on the floor of defendant’s store, 
because of the alleged oily condition of said floor (Lendrum 
v. Victory Chain, Inc., Y. Supreme Ct., App. Div., 
7 402,524). 


Optometrist’s Liability—On appeal from a judgment for plain- 
tiff, the court held that the jury were authorized to find that 
defendant, an optometrist, had not exercised reasonable care 
and skill in the examination and treatment of plaintiff’s eyes 
and in the fitting of glasses thereon (Kahn v. Shaw, Ga. Ct. 
of App., ¥ 402,534). 


Landlord and Tenant.—Where plaintiff charged that defendant 
landlord knew that the roof of the rented premises leaked, 
that some of the panes of the windows were missing, and 
that the house was in a general bad condition, these facts 
were not sufficient to charge defendant with notice of, or 
with negligence in failing to discover, a defective latent con- 
dition of the porch of the house (Reconstruction Finance Corp. 
v. Bilton, Ga. Ct. of App., $402,525). Latent Defect in 
Roof.—Defendants were held not liable for injuries sustained 
by the wife of a tenant when she slipped and fell over the 
edge of a roof onto the ground below, the court holding that 
“An owner of a building is not liable for injuries to a servant 
or to a person lawfully upon his premises by reason of latent 
defects of which he was ignorant and which could not have 
been discovered by the exercise of reasonable care and dili- 
gence” (Martin ct al. v. Wentz ci al., Pa. Superior Ct., 
q 402,530). 


Pedestrian Injured—Hole in Sidewalk.—In an action by plain- 
tiff to recover damages for injuries suffered when he fell on 
a sidewalk, the jury were warranted in concluding that the 
city was guilty of negligence in permitting the sidewalk to 
remain in a defective condition over a long period of time 
(Wayland v. City of Chicago, Ill, App. Ct., $402,518). De- 
fective Curbing.—Where plaintiff was injured when she fell 
on a sidewalk immediately adjacent to the curb, the court 
found merit in defendant’s contention that plaintiff was not 
in the exercise of due care and caution for her safety 
at the time of the injury (Dymond v. City of Chicago, 
Ill. App. Ct., $402,519). Fall of Lunch Counter.—Plaintiff’s 
petition to rehear was allowed, in a suit brought to recover 
damages for injuries sustained by plaintiff, a minor, when a 
lunch counter which had been placed on a sidewalk fell on 
her foot as she was walking along said sidewalk (Smith v. 
Kappas, d. b. a. Jim’s Lunch, et al., N. C. Supreme Ct., 
7 402,528). Notice to City.—Plaintiff was denied a recovery 
for injuries sustained when she slipped and fell on a pave- 
ment composed of stone slabs, one of which was raised 
along its inner edge and covered with snow and ice, on the 
ground that she failed to prove actual or constructive notice 
of the defective condition on the part of defendant city 
(Clark _v. City of Pittsburgh, Pa. Superior Ct., 402,529). 
Pipes Stacked Along Unimproved Street.—Where plaintiff 
was injured, while walking along a beaten path on an un- 
improved street, as the result of stumbling over some pipe 
stacked along the street, the court stated that defendant 
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Accidental Death—Under Missouri law, open wound in intes- 
tine through which infection entered causing death was held 
to be visible to the unaided eye under accident policy ex- 
cepting liability for death from infections except where the 
infection entered through an open wound visible to the 
unaided eye (The Order of the United Commercial Travelers 
of America v. Sevier, U. S. C. C. A., 8th C., 502,210). 
Bullet Wound Self-Inflicted—Evidence was sufficient to 
send case to jury on issue as to accidental death of insured 
whose body was found with a gun-shot wound in his head 
(The Mutual Life Ins. Co. of N. Y. v. Bell et al., Fla. Supreme 
Ct., $502,211). Drowning.—Under instructions which court 
approved, evidence caused jury to find that death ot insured 
from drowning was accidental rather than suicidal, although 
evidence introduced by defendant was sufficient to supply 
motive for suicide (Bertschinger v. New York Life Ins. Co. 
Ore. Supreme Ct., § 502,212). 


Change of Beneficiary.—Subsequent to the insanity ot insured, 
neither guardian nor court had power to direct a change 
of beneficiary nor to indirectly cause such a change by sur- 
render of policy for cash surrender value (Oregon Mutual 
Life Ins. Co. v. James, Ore. Supreme Ct., q 502,213). 


Arm Fracture.—Fracture of greater tuberosity of left arm be- 
tween elbow and shoulder was covered under clause ot pol- 
icy including fractures of bones of “Arm, between elbow 
and shoulder (shaft)” (Joslin v. Aetna Life Ins. Co., R. I. 
Supreme Ct., J 502,214). 
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No. 135 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Premium Payments.—Evidence showing that insurer accepted 
delinquent payments over a considerable period of time op- 
erated to estop said insurer from claiming a forfeiture be- 
cause of the insured’s failure to pay a monthly installment 
within the month when it was due (Soleyman v. VW oodmen 
of the World, La. Ct. of App., 502,215). Retention of 
delinquent payment and of subsequent payment until after 
death of insured was held to indicate an intention on part 
of insurer to continue policy in force (Barbera v. John Han- 
cock Mutual Life Ins. Co., N. J. Supreme Ct., {] 502,216). 
Forfeiture—Beneficiary could not recover under policy 
which insured had surrendered to insurer and on which 
premium payments had been discontinued resulting in for- 
feiture of the policy (Bankers Health and Life Ins. Co. v. 
Crozier, Ga. Ct. of App., 1 502,217). By-Laws Construed.— 
Payment of June dues in July was held to be before the first 
meeting of insurance society in the second month following 
non-payment (Cicchillo et al. v. Ricciotti Garibaldi Mutual and 
Beneficial Society of Scranton, Pa., Pa. Superior Gr... 
9 502,218). Group Policy—Under group policy, illness 
and inability of insured to continue payment of pre- 
miums did not obligate insurer to continue policy in force 
beyond period for which premiums were paid and when 
insured died thereafter, policy had become forfeited (Mc- 
Clain v. Provident Life & Accident Ins. Co., etc., Ga. Ct. of 
App., § 502,219). 

Recovery Limited by Policy Provision.—The beneficiary’s re- 
covery of the full amount of insurance proceeds was modified 
on appeal to conform with a provision of the policy allowing 
only 50% of the indemnity for any loss accruing within the 
first 60 days of disability (Commonwealth Casualty and Ins. 
Co. v. Bales, Tex. Civ. Ct. of App., 502,220). 

Continuing Representations.—Insurer which contended that 
representations made in application should be treated as 
continuing down to date of delivery of policy, was denied 
judgment n.o.v. after verdict for plaintiff, but new trial or- 
dered by trial judge was approved (Watson v. Metropolitan 
Life Ins. Co., Pa. Superior Ct., ] 502,221). 

Surrender Option.—Under option included in Government life 
policy issued in lieu of war risk policy, insurer was bound 
to pay cash surrender value of policy to insured on his ap- 
plication therefor, although plaintiff contended that at time 
of surrender said insured had become totally and perma- 
nently disabled (The United States of America v. Garland, 
Trustee, U. S. C. C. A., 4th C., $502,222). 


Proof of Disability—In action for disability benefits, a cause 
of action is stated under allegations that the condition pre- 
cedent of proof of disability was met or under allegations 
that such condition was waived and an amendment of a 
declaration to allege waiver rather than performance was 
properly allowed (Union Central Life Ins. Co. v. Trundle, 
Ga. Ct. of App., 502,223). Doctor’s statement that disability 
was temporary justified insurer in denying claim for bene- 
fits on ground that proof of total and permanent disability 
was insufficient (Milich v. Metropolitan Life Ins. Co., Pa. 
Superior Ct., 502,224). 

Distribution of Surplus.—Upon the reorganization of an insur- 
ance company in compliance with the statutes of the state, 
the Board of Directors under the contracts between the 
company and its policyholders had the power to determine 
the amount of surplus available for distribution to said pol- 
icyholders and the Insurance Department was without au- 
thority to order an additional amount distributed (Jn re 
Appeal, Royal Highlanders v, Wiseman, Brown v. The Royal 
Highlanders, Neb. Supreme Ct., § 502,225, 502,226). 


a ee 


% AUTOMOBILE 


Governmental Liability—Dedication of County Roads.—The 
judgment obtained against the County Commissioners for 
injuries sustained because of a defective roadway in a new 
subdivision was reversed and rendered, the plat having been 
accepted by the City Planning Commission and the County 
Commissioners having no knowledge of the existence of the 
road (Robinson v. Swing et al., Ohio Ct. of App., | 704,789). 

aintenance of State Aid Road.—It was not error for the 
court to fail to charge the jury that any judgment recovered 
by the plaintiff against the County in a suit for damages for 


negligent maintenance of State aid road, would be paid by 
the State Highway Department (Calhoun v. Dooly County, 
Ga. Ct. of App., J 704,792). Joint Adventure with W. P. A. 
—Plaintiff was denied a recovery against defendant city for 
injuries sustained when a car driven by a W. P. A. time- 
keeper during the course of his employment collided with 
another car at an intersection, causing the latter car to 
strike plaintiff, who was crossing the intersection at that 
time, the court holding that the evidence was insufficient to 
establish a joint adventure between the city and the W. P. A. 
(Soulek v. City of Omaha, Neb. Supreme Ct., { 704,826). 
Protruding Manhole.—A judgment in favor of defendant 
city was athrmed, in a suit brought to recover damages for 
injuries sustained by plaintiff while riding with her husband, 
when the automobile which he was driving struck a manhole 
located in the center and protruding above the level of the 
street (Welsh v. City of St. Paul, Neb. Supreme Ct., 
{| 704,831). 


Respondeat Superior.—Where a truck driver had been found 
“not guilty” of negligence in a collision, and that judgment 
became final, the court held his master exonerated under 
the doctrine of respondeat superior and not liable for any 
damages resulting from its servant’s acts (J. F. Martin Cart- 
age Co. v. Dempster Bros., Inc., Ill. App. Ct., | 704,812). 
Scope of Employment.—A salesman employed on a com- 
mission basis and assigned to a limited territory which he 
covered monthly, reporting to his employer by mail, was 
not acting within the scope of his employment when he was 
returning to the city for the week-end and hired a third 
person to drive his car (Cragun et al. v. Krossoff et al., Calif. 
Dist. Ct. of App., 704,801). A nonsuit granted the de- 
fendant insurance company in an action for wrongful death 
arising out of a collision involving the automobile of one of 
its agents, was affirmed, the court holding that the agent 
was not acting within the scope of his employment at the 
time of the accident, but was merely on his way to re- 
port for the day’s work (Richards v. Metropolitan Life Ins. 
Co. et al., Calif. Dist. Ct. of App., § 704,809). 


Carriers’ Liability—Status of Person Alighting from Bus.— 
In a suit to recover damages for injuries received by plain- 
tiff when she fell while attempting to alight from a pas- 
senger bus, it was error for the court to assume that plaintiff 
was still a passenger at the time of the accident (San An- 
tonio Public Service Co. v. Turbin et ux., Tex. Ct. of Civ. 
App., 704,799). Pavement Cave-In.—In a suit by a bus 
passenger for injuries sustained when the bus fell through 
the pavement because of a collapsed sewer, a directed ver- 
dict for the defendant was affirmed, the court holding the 
evidence to have proven the cause of the accident conclu- 
sively (Halowatsky v. Central Greyhound Lines, Inc., Ill. App. 
Ct., 704,814). 


Last Clear Chance to Avoid Negligent Pedestrian.—Defend- 
ant, who was driving down the highway at an excessive 
rate of speed, was held to have had the last clear chance to 
avoid striking a pedestrian who started to cross the highway 
diagonally at the point where it intersected with another 
highway (Law v. Osterland et al., La. Ct. of App., J 704,808). 


Rope Barrier Across Street.—Defendant’s car cut a rope bar- 
rier which had been erected across the street, and the end 
of the rope caught and fatally injured a bicyclist. Evidence 
of results of an experiment conducted at a different time of 
day six years later was prejudicial, as was conduct of coun- 
sel in informing the jury that defendant’s insurer was de- 
fending the suit. (Handley, Admr. v. Erb, Ill. App. Ct., 
704,824.) 


Child on Tricycle Injured.—Where plaintiff’s complaint alleged 
that a child sitting on a tricycle in a public alley was injured 
as a result of the negligent operation of defendant’s automo- 
bile, defendant’s motion for a more definite complaint was 
denied (Martz et al. v. Abbott et al., U. S. Dist. Ct., M. D. 
of Pa., J 704,794). 


Intersection Collisions—Intersection in Underpass.—A defend- 
ant who was driving his truck through an underpass with 
which he was not familiar at a speed in excess of thirty-five 
miles per hour, and turned sharply to the left at an inter- 
section after having proceeded too far to make a proper 
turn, was not entitled to assume that a car approaching 
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AUTOMOBILE—Continued 


from the opposite direction would stop at the intersection 
(Doyle et al. v. Loyd et al., Calif. Dist. Ct. of App., J 704,800). 
Wanton Misconduct.—Defendant, who drove his car into an 
intersection without reducing his speed of forty miles per 
hour, after having observed a car coming from the right, 
and collided with plaintiff’s car after it had passed the center 
line of the intersection, was guilty of wilful and wanton 
misconduct (J. A. Lavery Motor Company v. Weil et al., Il. 
App. Ct., 9 704,817). Street Car Making Left-Hand Turn.— 
The court erred in entering a judgment for defendant not- 
withstanding the verdict where plaintiff’s car collided with 
defendant’s street car while the street car was making a 
left-hand turn at an intersection (Gnat v. Richardson et al., 
Recrs., d.b.a. Chicago Surface Lines, Ill. App. Ct., J 704,818). 


Opposing Traffic Collisions —Where plaintiff sued to recover 
damages for injuries sustained when the car in which she 
was riding collided with a gasoline transport proceeding 
in the opposite direction, the court reversed a judgment in 
plaintiff's favor on the ground that the trial judge erred in 
failing to submit to the jury an instruction on the issue of 
plaintiff’s contributory negligence (Yorke v. Seddon, Neb. 
Supreme Ct., § 704,828). Reckless Operation of Truck on 
Highway.—There was evidence to support a verdict for 
plaintiff, whose intestate was killed when his car collided 
with a truck allegedly operated in a reckless manner, at an 
excessive speed, in violation of statute, and the question of 
whether damages should be mitigated because of contribu- 
tory negligence was for the jury to decide (Atlantic Com- 
pany, Inc., et al. v. Parker, Admr., Tenn, Ct. of App., 
{ 704,819). Wrong Side of Road.—The physical fact alone 
that appellee’s truck was found across the medial line after 
the collision was held in sufficient to warrant any inference 
that the appelle’s truck was operated on the wrong side of 
the road before the accident, and the verdict directed for the 
appellees was affirmed (Pontiac-Chicago Motor Express Co., 
etc. v. George Cassons & Son et al., Ind. App. Ct., 704,811). 
Last Clear Chance.—The evidence justified the court in in- 
structing the jury on the doctrine of last clear chance where 
plaintiff's car, while turning left across the highway to a 
gasoline station, was struck by a speeding truck approach- 
ing from the opposite direction (Jones et al. v. Yuma Motor 


Freight Terminal et al., Calif. Dist. Ct. of App., 704,805). 


Credibility of Witnesses to Collision Between Approaching 
Cars.—It was the function of the jury to pass upon the 
credibility of the witnesses where the proof of each party 
to the suit was that while his car was in its own proper 
traffic lane, the other car came across the black line and 
ran into it (Antoss et al. v. Goss Motors, Inc., et al., I, App. 
Ct., J 704,823). 


Sudden Stopping of Bus—Collision Between Following Trucks. 
—The sudden stopping of a bus, and the parking of it on 
the highway in violation of the applicable statute, was the 
proximate cause of the collision between two trucks which 
were following behind the bus (Cherokee Motor Coach Com- 
pany et al. v. Turner, Tenn. Ct. of App., J 704,820). 


Truck Endgate Lying on Highway.—Although there was no 
evidence that defendant failed to fasten the endgate on his 
truck, it was for the jury to decide whether he was negli- 
gent in failing to remove the endgate from the highway 
after he knew it had fallen off, and in failing to warn others 
of its presence (Swinford v. Finck, Neb. Supreme Ct., 
q 704,803). 

Railroad Crossing Collisions.—Conflicting testimony as _ to 
warning given and the observance of statutory precautions 
by defendant railroad were held properly questions for jury, 
and lower court’s dismissal of the action after verdict for 
plaintiff was reversed and remanded (Baker v. Tenn. Central 
Ry. Co., Tenn. Ct. of App., § 704,816). View Obstructed.— 
A decedent who started to drive his automobile across a 
railroad track without looking for approaching trains, his 
view being partially obstructed but there being a space of 
10 feet from which he could have seen the approaching train 
and stopped before entering upon the track, was contribu- 
torily negligent as a matter of law (Cincinnati, New Orleans 
& Texas Pacific Railway Company v. Garrett, Admx., Tenn. 
Ct. of App., J 704,798). 


Stationary Vehicles Struck.—Defendant’s motion for a new 


trial was granted where plaintiff, testifying as to his collj- 
sion with defendant’s parked car, volunteered the informa- 
tion that he had hit the car and risked his own life, rather 
than strike defendant, who was standing in the street (Heeh 
et al. v. Graff, Ill. App. Ct., 704,827). Truck Stalled on 
Highway.—In an action for the wrongful death of a party 
injured while cranking a stalled truck, the denial of a motion 
by the defendants for a directed verdict was not error, the 
evidence being competent to support the allegations of the 
complaint (Blachek, Admx. v. The City Ice & Fuel Co. et al, 
ill. App. Ct., 704,791). Collision Caused by Ice on Road. 
—A judgment recovered for property damages and personal 
injuries resulting from a collision with a car allegedly “parked” 
cross-wise on the street was reversed and rendered, the evi- 
dence showing that ice on the road had caused the defend- 
ant to skid into that position, and that he was not unlawfully 
parked there (Wilson, Jr., et al. v. Nichols, Ill. App. Ct, 
{| 704,813). 


Damages—Back Injuries.—In an action by plaintiff to recover 


damages arising out of a head-on collision, where the jury 
returned a verdict for $2500.00 in favor of plaintiff, the court 
held that the trial judge, in ordering a new trial unless the 
damages were reduced, failed to consider all of the material 
evidence with reference to the nature and extent of an in- 
jury to plaintiff's back, and that he was clearly wrong in 
requiring plaintiff to remit all of the verdict in excess of 
$950.00. The court held that plaintiff was entitled to $1968.96, 
(Afflick v. Laurence, R. I. Supreme Ct., J 704,830.) 


Practice and Procedure—Expert Witness’ Opinion.—The at- 


tending physician’s testimony as to the cause of the dis- 
placement of the appellee's uterus was held not erroneously 
admitted in evidence, although his conclusion was not stated 


with absolute certainty (Langenfelder et al. v. Thompson, -- 


Md. Ct. of App., 7 704,810). Statement Made Immediately 
After Accident.—A statement by the truck driver, with 
whose parked truck plaintiff collided, that he wanted to 
move the truck because he did not want to be responsible 
for another accident, was not admissible in evidence. Ex- 
pert testimony on the distance within which a car could be 
stopped was admissible. (Zepeda et al. v. Moore, Tex. Ct. of 
Civ. App., J 704,825.) Remarks Concerning Opposing Coun- 
sel.—In a suit to recover for the death of a decedent who 
allegedly died as a result of injuries sustained when de- 
fendant’s car collided with the rear end of decedent’s car, a 
new trial was granted because plaintiff’s attorney, in his 
closing argument to the jury, made prejudicial remarks 
concerning defendant’s counsel (Rian, Admx. v. Hegnauer, 
Minn. Supreme Ct., § 704,807). Review of Point Not Sup- 
ported by Authorities—A point urged by defendants in 
their “Points and Authorities,” was not reviewable where 
the point was not supported by any cited authorities in de- 
fendants’ briefs when the cause was submitted (Brown v. 
The Alton R. R. Co. et al., Kansas City Ct. of App., Mo., 
{| 704,795). Misconduct of Jurors.—The order of introduc- 
ing evidence is a rule of procedure, enforcement of which 
lies within the discretion of the court, and on a hearing of 
a motion for a new trial because of alleged misconduct of 
the jurors, the court should have admitted in evidence the 
testimony of jurors called as witnesses by defendant, even 
though the testimony offered in rebuttal was in the nature 
of original testimony (Hemsell etal. v. Summers et al., Tex. 
Ct. of Civ. App., 704,793). Venue of Action Brought by 
Injured Horseman.—Plaintiff, while riding his horse along 
the highway, was struck from the rear by a truck whose 
driver was employed by defendant; suit was brought in the 
county wherein the accident occurred and the driver resided. 
The employer's plea of privilege to be sued in the county 
wherein he resided was overruled. (Kines v. Hendrickson, 
Tex. Ct. of Civ. App., 704,822.) Failure to Charge Jury 
as to Statutory Law.—Where the evidence of the defendant 
tended to show that the plaintiff was travelling in excess of 
the speed limit, it was error for the trial court to charge the 
jury on the general principles of common law negligence 
without also charging them as to the prevailing statutory 
law (Barnes v. Teer, N. C. Supreme Ct., {| 704,790). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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